IN  THE  MATTER  of  The  Ontario  Human  Rights  Code,  1961-62. 

AND  IN  THE  MATTER  of  the  complaints  made  by  Mr.  and  Mrs. 
Donald  G.  Tompkins  that  they  were  denied  the  rental  of  a 
house  because  of  their  race  and  ancestry  by  Mr.  and  Mrs. 
C.  Kyryliuk  of  Geraldton,  Ontario. 

AND  IN  THE  MATTER  of  the  complaint  made  by  Mr.  Robert 
Michon  that  he  was  denied  the  rental  of  a  house  because 
of  his  race  and  ancestry  by  Mr.  and  Mrs.  C.  Kyryliuk  of 
Geraldton,  Ontario. 


REPORT 

Pursuant  to  my  appointment    by  the  Honourable  Dalton  Bales, Q.C., 
then  Minister  of  Labour,  as  a  Board  of  Inquiry  under  the  provisions  of 
The  Ontario  Human  Rights  Code,  1961-62,  I  presided  at  an  unusually  prolonged 
hearing  to  inquire  into  these  complaints.    Because  it  was  unusual  a  word 
of  explanation  is  in  order. 

The  events  which  gave  rise  to  the  complaints  occurred  in  early 
August  1970  in  Geraldton,  Ontario,  where  the  respondents  were  then  residing 
and  had  resided  for  many  years.    The  original  formal  complaints  themselves 
were  also  made  in  early  August  1970.    By  the  time  of  my  appointment, 
however,  November  5,  1970,  the  respondents  had  moved  from  Geraldton  to 
Thunder  Bay.    In  accordance  with  the  usual  practice  in  these  matters, 
the  hearing  was  scheduled  to  take  place  in  Geraldton.    By  a  letter 
written  to  the  Director  of  the  Commission  in  January  1971, the  respondents 
indicated  that  they  were  unable  to  attend  at  Geraldton  for  the  hearing. 
I  was  advised  of  the  receipt  of  that  letter  and  of  its  contents  by  the 
office  of  the  Commission  and  decided  that  a  heartig  should  be  held  in 
Thunder  Bay  for  the  purpose  of  receiving  representations  and  submissions 


relating  to  the  issue  of  the  place  of  the  hearing  on  the  merits  or, 
to  borrow  the  terminology  of  another  context,  to  entertain  an  application 
for  a  "change  of  venue."    I  should  add  that  the  respondents  were  unre- 
presented by  counsel  and  that  although  they  were,  throughout  the  proceedings, 
invited  to  obtain  such  representation,  both  on  behalf  of  the  Commission 
in  communications  relating  to  the  times  and  places  of  the  various  hearings, 
and  by  me  at  the  hearings,  they  declined  to  do  so. 

On  February  5,  1971,  I  presided  at  a  hearing  in  Thunder  Bay 
at  which  both  respondents  and  representatives  of  the  Commission  and  the 
complainants  were  present.    A  full  opportunity  was  given  to  all  persons 
concerned  to  say  what  they  wished  about  the  place  of  hearing.  The 
respondents'  position  was  that  they  were  elderly  people,  both  over 
70  years  of  age,  that  Mrs.  Kyryliuk  had  recently  not  been  in  a  good 
state  of  health,  and  that  the  drive  from  Thunder  Bay  to  Geraldton  was 
too  arduous  for  them  to  undertake  in  winter.    It  would  have  been  more 
convenient  for  the  Commission's  staff  and  counsel,  the  short-hand 
reporter  and^certainly ,  the  chairman  of  the  board  of  inquiry  had  the 
hearing  been  held  in  Thunder  Bay.    The  location  of  the  premises  in  question, 
the  lengthy  identification  of  the  respondents  with  Geraldton,  the  place 
of  residence  of  most  of  the  wi tnesses^and  the  fact  that  the  respondents 
still  owned  the  subject  premises  and  other  property  in  Geraldton  pointed 
to  Geraldton  as  the  location  meeting  the  test  of  the  overwhelming  balance 
of  convenience.    Accordingly,  I  ruled  that  the  hearing  would  take  place 
in  Geraldton  and  that,  in  fairness  to  the  respondents,  everything  possible 
should  be  done  to  facilitate  their  comfortable  travel  to  Geraldton.  I 
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directed  that  the  Commission  should  provide  transportation  and  overnight 
accommodation,  if  these  were  desired  by  the  respondents,  in  addition 
to  their  usual  conduct  money,  and,  I  was  subsequently  advised,  such 
an  offer  was  made  to  the  respondents  by  the  Commission's  staff  in 
Thunder  Bay.    The  hearing  in  Thunder  Bay  on  February  5,  1971,  then, 
concluded  with  my  direction  that  the  hearing  on  the  merits  would  take 
place  in  Geraldton  on  Saturday,  February  13,  1971,  commencing  at  the 
hour  of  10  o'clock  in  the  morning. 

At  the  opening  of  the  hearing  in  Geraldton  on  February  13, 
Mr.  E.  M.  Pollock,  counsel  for  the  Commission  and  the  complainants, 
announced  that  a  telephone  call  had  just  been  received  from  the  respondent, 
Mrs.  Kyryliuk,  in  Thunder  Bay  with  the  advice  that  her  husband,  the  other 
respondent,  had  fallen  down  on  February  12,  and  had  sustained  an  injury 
which  confined  him  to  bed  and  that,  as  a  result,  the  respondents  would 
not  be  attending  the  hearing  that  day.    I  fully  accepted  that  explanation 
for  the  non-appearance  of  the  respondents  and  expressed  concern  that  the 
rights  of  the  respondents  should  be  safeguarded.    The  circumstances  it 
seemed  to  me,  did  not  call  for  an  adjournment  of  the  hearing.    All  persons 
in  attendance  had  come  to  Geraldton  at  considerable  inconvenience.  The 
board  of  inquiry  had  already  been  adjourned  twice,  the  first  occasion  being 
December  12,  1970, when  unusually  bad  winter  conditions  in  south-western 
Ontario  forced  the  cancellation  of  rny  transportation  to  Thunder  Bay, and 
the  second  being  February  5,  1971  when,  though  delayed  by  a  recurrence 
of  bad  weather,  the  previously  mentioned  hearing  of  the  application  for 
a  change  of  venue  required  the  hearing  on  the  merits  to  be  deferred  until 
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February  13.    Witnesses  living  in  northern  Ontario  who  had  travelled 
a  great  distance  to  be  in  Geraldton,  some  of  whom,  incidentally,  had 
travelled  an  even  greater  distance  to  Thunder  Bay  on  February  5,  would 
be  put  to  substantial  expense,  to  say  nothing  of  inconvenience,  if  the 
matters  were  to  be  further  adjourned.    After  careful  deliberation,  I 
concluded  that  the  hearing  should  proceed  (it  was  a  public  hearing  in 
the  town  hall  of  Geraldton),  that  a  transcript  of  the  evidence  adduced  by 
the  Commission  should  be  prepared  at  the  Commission's  expense  and  a 
copy  delivered  to  the  respondents  to  enable  them  to  study  it,  and  decide 
whether  they  wanted  any  of  the  witnesses  to  be  recalled  for  the  purpose 
of  cross-examination  and  whether  they  wanted  to  adduce  any  evidence  either 
by  calling  other  witnesses  or  by  testifying  themselves.    The  hearing 
proceeded  accordingly.    The  Commission's  witnesses  were  heard  and  the 
hearing  adjourned.    The  evidence  was  transcribed  and  a  transcript  de- 
livered to  the  respondents  on  March  9,  1971.    The  hearing  was  resumed  on 
May  1,  1971  in  Geraldton  after  the  respondents  had  had  a  good  opportunity 
of  studying  the  transcripts,  considering  their  posi tions^and  making 
their  decisions,  including  the  suggestion,  again  made  to  them  with  the 
delivery  of  the  transcripts^that  they  retain  counsel.    At  the  resumed 
hearing  the  respondents  were  present,  indicated  that  they  fully  understood 
their  rights,  but  had  decided  to  proceed  by  themselves,  that  they  did 
not  wish  to  cross-examine  any  of  the  witnesses  who  had  testified  on 
February  13,  or  to  call  any  other  witnesses,  but  that  they  wished  to 
testify  themselves.    They  did  so  and  were  cross-examinad,  separately 
in  respect  of  each  complaint  to  ensure  that  no  prejudice  resulted  to  them 
by  intermingling  the  evidence.    Submissions  were  then  made  on  behalf  of 
the  Commission  and  by  the  respondents. 
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Having  made  that  lengthy,  but,  in  my  view,  necessary  excursion, 
I  turn  now  to  the  merits.    In  so  doing,  I  intend  to  keep  separate  the 
two  different  complaints,  and  with  them,  to  the  extent  that  it  is  possible 
to  do  so,  the  evidence  that  applies  to  each.    I  shall,  in  other  words, 
attempt  to  deal  with  the  complaint  of  Mr.  and  Mrs.  Tompkins  as  though 
I  had  not  hear  the  case  relating  to  the  complaint  of  Mr.  Michon  and, 
conversely,  with  the  complaint  of  Mr.  Michon  as  though  I  had  not  heard 
the  case  relating  to  the  complaint  of  Mr.  and  Mrs.  Thompkins.    In  my 
opinion,  this  method  of  proceeding  will  ensure  the  fairest  possible 
treatment  of  the  position  of  the  respondents. 

First,  however,  there  are  a  few  facts  which  are  not  in  dispute, 
which  are  applicable  to  both  cases,  and  which  should  be  expressly  stated. 
We  are,  to  begin  with,  concerned  in  these  cases  with  a  house  in  Geraldton, 
the  same  house  in  both  cases,  so  that  what  is  involved  is  clearly  "a  self- 
contained  dwelling  unit"  within  the  meaning  of  section  3  of  The  Ontario 
Human  Rights  Code,  1961-62,  chapter  93,  or  to  use  the  language  of 
Mr.  Justice  Martland  in  Bel  1  v.  Ontario  Human  Rights  Commission  et  al , 
(1971)  18  D.L.R.  {3d)  1,  "a  self-contained  house."    The  house  in  question 
is  located  at  117  John  Street  in  Geraldton  and  is  owned  jointly  by  the 
respondents  Mr.  and  Mrs.  Kyruliuk  who,  according  to  their  evidence,  also 
own  three  other  properties  in  Geraldton.    It  is  an  inescapable  inference 
from  their  evidence  and,  particularly  that  of  Mr.  Kyryliuk,  that  the 
respondents  came  to  Canada  from  eastern  Europe  and  worked  very  hard  for 
very  many  years  in  northern  Ontario  to  such  an  extent  that  Mr.  Kyryliuk 
feels,  and  not  without  some  justification,  though  perhaps  somewhat  hyper- 
bolically,  that  he  "built  this  town(Geraldton) . "    Both  respondents  thus 
attach  great  importance  to  property  values. 
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Mr.  and  Mrs.  Donald  G.  Tompkins  are  a  young  married  couple 

with  a  small  child.    Mr.  Tompkins  is  Caucasian  of  English  origin.  His 

wife,  Irene  Tompkins,  is,  and  appears  to  be,  Indian.    They  were,  for  a 

period  of  less  than  a  month  in  1970,  from  some  time  in  July  until  about 

August  8,  the  tenants  of  117  John  Street  in  Geraldton,  the  house  owned 

by  Mr.  and  Mrs.  K;yryliuk.    The  arrangements  for  the  rental  of  the  house 

were  conducted  on  behalf  of  the  tenants  by  Mr.  Tompkins  alone^and  on 

behalf  of  the  landlords  by  Mr.  Kyryliuk  alone.    Although  the  conflict 

in  the  evidence  was  such  that  it  cannot  be  said  with  certainty  precisely 

when  the  agreement  to  rent  was  made  and  when  the  tenants  took  possession, 

a  receipt  signed  by  Mr.  Kyryliuk  for  sixty  dollars  is  dated  July  12,  1970 

and  recites  that  it  was  in  respect  of  "Rent  Paid  to  August  12-1970."  The 

basis  of  the  complaint  is  perhaps  somewhat  out  of  the  ordinary  in  that  it 

relates  not  to  a  refusal  to  rent  because  of  race  and  ancestry  but  rather 

to  the  termination  of  a  tenancy  which  was,  in  fact,  created.  Nevertheless, 

putting  an  end  to  the  tenancy  of  a  self-contained  dwelling  unit  because 

of  race  and  ancestry  would  be  just  as  much  a  violation  of  The  Ontario  Human 

Rights  Code  as  an  initial  refusal  to  rent  because  of  race  and  ancestry  for 

it  would  still  amount  to  a  denial  of  occupancy,  which  is  proscribed  by 

section  3  which  reads  as  follows: 

"No  person,  directly  or  indirectly,  alone  or  with 
another,  by  himself  or  by  the  interposition  of  another, 
shall, 

(a)  deny  to  any  person  or  class  of  persons  occu- 
pancy of  any  commercial  unit  or  any  self-con- 
tained dwelling  unit;  or 

(b)  discriminate  against  any  person  or  class  of 
persons  with  respect  to  any  term  or  condition 
of  occupancy  of  any  commercial  unit  or  any 
self-contained  dwelling  unit, 

because  of  the  race,  creed,  colour,  nationality,  ancestry 
or  place  of  origin  of  such  person  or  class  of  persons." 
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According  to  the  complainants,  upon  discovering,  soon  after 
possession  had  been  taken, that  Mrs.  Tompkins,  unlike  her  husband  with 
whom  Mr.  Kyryliuk  had  dealt,  was  an  Indian,  Mr.  I<^ryliuk  ordered  Mr. 
and  Mrs.  Tompkins  to  vacate  the  house.    It  does  appear  reasonably  clear 
from  the  evidence,  which,  it  should  be  said,  can  fairly  be  characterized 
as  being  in  a  state  of  confusion,  that  Mr.  Kyryliuk  did  order  Mr.  Tompkins 
to  leave  before  August  12^the  date  to  which  the  rent  had  been  paid.  In 
obedience  to  that  order^Mr.  and  Mrs.  Tompkins  moved  out  on  August  8. 
There  was,  therefore,  a  clear  breach  by  Mr.  Kyryliuk,  of  the  terms  of  the 
lease.    A  landlord's  breach  of  the  terms  of  a  lease  does  not,  however,  fall 
within  the  terms  of  reference  of  a  board  of  inquiry  under  the  Code  unless, 
of  course,  the  reason  for  the  breach  is  the  race,  creed,  colour,  nationality, 
ancestry,  or  place  of  origin  of  the  tenant.    The  real  issue,  then,  is  why 
were  Mr.  and  Mrs.  Tompkins  required  to  move  out  by  Mr.  Kyryliuk. 

According  to  Mr.  Tompkins,  Mr.  Kyryliuk's  reason  for  ordering 
them  to  vacate  the  rented  premises  is  to  be  found  in  a  conversation  which 
took  place  between  the  two  of  them  at  the  beginning  of  August  1970  when 
Mr.  Kyryliuk  accused  Mr.  Tompkins  of  "fooling"  him  by  failing  to  advise 
him  that  he  had  married  an  Indian  girl,  adding  that  if  he,  Mr.  Kyryliuk, 
had  known  that  fact,  he  would  not  have  rented  the  house  to  Mr.  Tompkins. 
Mrs.  Tompkins  testified  that  two  weeks  after  they  had  moved  in, Mr.  Kyryliuk, 
on  a  visit  to  the  rented  premises,  met  her  and  told  her,  "I  would  not  have 
rented  the  house  to  your  husband  if  I  knew  you  were  Indian,"  adding  that 
they  would  have  to  move  out  immediately.    Mr.  Kyryliuk,  for  his  part,  denied 
that  Mrs.  Tompkins'  Indian  ancestry  had  anything  to  do  with  his  terminating 
the  tenancy.    He  gave  as  the  reason  the  fact  that  considerable  damage  had 
been  done  to  the  house:    a  window  had  been  broken  and  the  front  door  had 
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been  damaged  by  forcing  it  open  when  locked.    The  complainants  admit 

that  this  damage  had  occurred.    They  said  that  they  did  not  know  how  the 

window  was  broken  though  they  had  been  told  that  neighbourhood  children 

were  to  blame.    The  door,  however,  was  damaged  by  Mr.  Tompkins  when  he 

returned  home  on  one  occasion  in  an  intoxicated  condition  and  found  it 

locked.    The  complainants'  position  is  that  Mr.  Kyryliuk  attributed  the 

damage  to  the  fact  that  the  house  was  occupied  by  an  Indian  (Mrs.  Tompkins) 

and  to  his  belief  that  Indians  are  irresponsible  with  relation  to  the  care 

of  property.    There  is,  indeed,  some  support  to  be  found  in  Mr.  Kyryliuk's 

own  testimony  that  this  is,  in  fact,  his  view,  despite  his  very  strong 

denial  that  he  had  anything  against  Indians.    In  his  words,  "I  am  against 

no  Indian;  all  [persons  are]  people;  all  [are  the]  same  to  me."  This 

statement  was  made  by  Mr.  Kyryliuk  in  his  closing  submission  and  is 

surely  a  commendable  point  of  view.    It  is  in, fact,  a  fair  distillation  of, 

the  essence  of  The  Ontario  Human  Rights  Code.    But,  as  I  have  indicated, 

in  his  testimony  one  can  find  some  suggestion, to  use  a  mild  word,  that 

Mr.  Kyryliuk's  real  view  of  Indians  is  not  inconsistent  with  the  com- 

plainants  allegation  of  irresponsibility  with  relation  to  property  care. 

He  volunteered  the  following  information  at  one  point  in  his  testimony: 

"I  tell  you  about  one  Indian  woman  here,  she  lived  on  all 
my  places  and  I  got  witness,  I  got  corporal  here,  provincial, 
he  knows,  how  much  damage  she  make  my  house  and  she  was  on 
welfare.    You  know  town  phoned  me  to  take  her  you  know  and 
town  pay,  one  month,  I  believe  and  then  she  got  Ontario  welfare 
and  three  months  she  broke  my  stove,  table,  bed,  matress, 
toilet  broken,  partition  broken  on  house.    You  see  that  is 
what  happens,  some  people  good  and  some  no  good  and  I  got  330 
dollars  damage,  I  got  witness,  you  call  police,  corporal,  he 
lives  out  there,  to  fix  partition,  put  new  toilet,  I  pay  58 
dollars  at  McLeods  for  installation,  I  put  windows  and  door. 
She  can't  use  toilet,  they  make  toilet  on  the  floor  winter  time 
and  what  I  make,  nothing.." 
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At  another  point  in  his  evidence  Mr.  Kyryliuk  indicated  that  he  had 

considered  calling  as  a  witness  at  the  hearing  a  man  who  used  to  deal 

with  Indians  who  had  told  him: 

"  —  how  can  you  rent  the  house  for  people  to  destroy? 
He  used  to  work  on  the  construction,  and  used  to  get  the 
repairs.    Now  he  says  'I  don't  bother  to  work  any  more, 
I  am  not  going  to  rent  to  the  people  who  can't  look  after 
the  place ' . " 

Later,  Mr.  Kyryliuk  clarified  the  views  of  his  informant  by  saying, 
"He  said  they  cost  him  ten  thousand  dollars  and  now  he  don't  rent  any 
more  to  Indians,  because  they  don't  know  how  to  look  after  the  property." 

Despite  statements  such  as  those  just  quoted,  Mr.  Kyryliuk 
denied  that  he  had  ever  told  Mr.  and  Mrs.  Tompkins,  or  either  of  them, 
that  he  was  asking  them  to  leave  because  Mrs.  Tompkins  was  an  Indian. 
After  a  careful  consideration  of  the  evidence,  in  the  course  of  which  I 
have  made  every  effort  to  disregard  the  evidence  which  was  adduced  with 
relation  only  to  the  complaint  of  Mr.  Michon,  I  have  decided  that,  although 
I  am  suspicious  of  Mr.  Kyryliuk's  denials,  more  than  suspicion  is  required^ 
and  I  am  unable  to  conclude  that  the  allegation  of  discrimination  has  been 
established  by  evidence  of  that  degree  of  cogency  appropriate  for  an  al- 
legation as  serious  as  that  made  against  Mr.  Kyryliuk.    The  admitted  fact 
that  the  property  had  been  intentionally  damaged,  coupled  with  Mr.  Kyryliuk's 
statement  that  it  was  the  damage,  and  not  the  ancestry  of  the  person  responsibl 
for  it,  that  induced  him  to  terminate  the  tenancy,  makes  me  unable  to  say 
that  the  allegation  has  been  established  on  the  preponderence  of  probabilities. 
Accordingly,  it  is  my  duty  to  report  that,  in  the  sense  that  I  have  indicated, 
the  complaints  of  Mr.  and  Mrs.  Tompkins  are  not  supported  by  the  evidence  and 
no  further  action  should  be  taken  with  respect  to  them. 
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I  turn  now  to  the  complaint  of  Mr.  Michon.    Here,  my  conclusion 
is  different  and  it  is  worth  pointing  out  that  the  doubt  which  I  had  held 
throughout  most  of  the  proceedings  in  favour  of  the  respondents  was 
dissipated  by  the  testimony  of  Mrs.  Kyryliuk  herself,  who,  I  am  satisfied, 
acted  at  all  material  times  on  her  own  behalf  and,  in  the  absence  of  her 
husband,  as  his  agent. 

Before  leaving  Gerald ton  for  a  visit  to  Toronto,  Mr.  Kyryliuk 
placed  a  classified  advertisement  which  appeared  in  the  Times  Star, 
Geraldton's  weekly  newspaper,  on  August  6,  1970.    The  advertisement  offered 
the  house  at  117  John  Street  in  Geraldton,  described  therein  as  a  "4-room 
house,  3  piece  bath"  for  rent  or  sale  and,  came  to  the  attention  of  Mr. 
Robert  Michon,  the  complainant,  on  the  day  of  its  publication.    Mr.  Michon 
a  young  married  man,  is,  in  part,  although  he  does  not  so  appear,  of 
Indian  descent.    As  a  man  with  a  family  consisting  of  a  wife  and  two 
children,  he  was^on  August  6,  in  need  of  housing  accommodation  of  the 
kind  described  in  the  advertisement.    He  made  an  unsuccessful  attempt 
to  contact  the  advertiser  by  telephone  on  August  6  at  the  telephone 
number  shown  in  the  advertisement,  and  the  next  day,  August  7,  he 
made  a  personal  visit  at  the  home  of  Mr.  and  Mrs.  Kyryliuk  at  the  address 
given  in  the  advertisement,  205  2nd  Avenue  S.E.,  and  found  only  Mrs.  Kyryliuk 
at  home.    Mr.  Kyryliuk  who,  according  to  his  testimony,  normally  managed 
the  properties  which  he  and  his  wife  owned,  had  already  departed  for  Toronto. 
The  inference  is  irresistable  that  having  placed  the  advertisement  immediately 
on  the  eve  of  an  extended  visit  away  from  Geraldton,  Mr.  Kyryliuk  must  have 
left  the  business  of  dealing  with  responses  to  the  advertisement  to  be 
attended  to  by  Mrs.  Kyryliuk  and,  as  I  have  already  indicated,  I  have  con- 
cluded that  in  the  transaction  with  Mr.  Michon  on  August  7,  which  arose  out 
of  his  response  to  the  advertisement,  Mrs.  Kyryliuk  was,  in  fact,  acting  as 
her  husband's  agent  as  well  as  on  her  own  behalf. 
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Mr.  Michon  indicated  to  Mrs.  Kyryliuk  that  he  was  interested 

in  renting  her  house  at  117  John  Street,  and  after  ascertaining  that 

Mr.  Michon  had  a  car,  Mrs.  Kyryliuk  agreed  to  show  him  the  house.  At 

this  point  of  time,  Mrs.  Kyryluik  was,  of  course,  unaware  of  Mr.  Michon's 

Indian  background  because,  from  all  outward  appearances,  it  was  impossible 

to  detect  that  he  had  any  Indian  ancestry.    During  the  trip  from  the 

Kyryliuks'  home  to  the  house  at  117  John  Street,  and  before  arriving  at 

their  destination,  a  conversation  took  place  in  which  Mrs.  Kyryliuk  told 

Mr.  Michon,  according  to  the  evidence  of  the  latter  which  I  accept  where 

it  conflicts  with  that  of  Mrs.  Kyryliuk,  that  Mr.  and  Mrs.  Kyryliuk  did 

not  want  to  rent  to  Indians.    It  will  be  recalled  from  the  discussion  of 

the  Tompkins'  complaints, that  on  August  7,  1970,  the  house  in  question 

was  occupied  by  Mr.  Donald  Tompkins  and  his  wife,  Irene,  who  was  Indian. 

Mr.  Michon  then  advised  Mrs.  Kyryliuk  that,  to  use  his  own  words,  he 

"was  quarter-breed  Indian,"  a  statement  which,  because  of  his  appearance, 

much  surprised  Mrs.  Kyryliuk.    Mr.  Michon  recounted  part  of  the  ensuing 

conversation  in  the  following  manner: 

"And  so  she  looks  at  me,  she  was  very  much  surprised,  like, 
and  said  'no  you  are  not'  —  So  she  was  talking  about  Indians 
and  all  this  and  she  says,  like  she  started  to  talk,  so  I 
asked  her  'do  you  like  to  keep  away  from  giving  me  the  house?' 
—  She  said  'maybe  you  drink?'  and  I  said  'no  I  don't',  which 
means  not  excessively,  and  she  says 'well  maybe  your  wife  drinks' 
I  said'my  wife  is  French,'  and  I  said  'she  don't  drink.'  So 
now  we  kept  on  coming  down  the  main  street  here  and  then  she 
kept  on  going  on  about  —  the  Indians,  how  they  treated  her 
house  the  last  time  and  all  this  stuff." 

Before  reaching  their  destination,  Mr.  Michon  turned  back  to  take  Mrs. 

Kyryliuk  home  when  it  became  clear  to  him  that  she  was  unwilling  to  rent 

to  one  who  was  Indian. 
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It  is  fair  to  point  out  that  Mrs.  Kyryliuk's  version  of  this 
conversation  was  different.    According  to  her,  the  negotiations  about 
the  rental  of  the  house  terminated  not  by  her  indication  of  an  unwillingness 
to  rent  to  an  Indian  but  by  Mr.  Michon's  sensitive  reaction  to  her  statement 
to  him  that  the  house  was  then  occupied  by  tenants  who  had  been  given 
notice  to  vacate.    She  informed  him  that  her  "husband  gave  notice  because 
they  were  drinking  and  breaking  everything.    She  is  an  Indian  and  he  is 
an  English."    As  I  have  indicated,  I  accept  Mr.  Michon's  version  of  the 
conversation  in  preference  to  that  of  Mrs.  Kyryliuk.    His  is  not  only 
more  consistent  with  subsequent  statements  made  by  both  Mr.  and  Mrs. 
Kyryliuk,  including  Mrs.  Kyryliuk's  statements  to  Mr.  Bruce  Lenton,  the 
Commission's  human  rights  officer  in  charge  of  this  complaint.    In  her 
evidence  at  the  hearing  Mrs.  Kyryliuk  admitted  having  told  Mrs.  Monica 
Turner,  the  Director  of  the  Thunder  Bird  Indian  Friendship  Centre  in 
Geraldton,  who  had  inquired  about  the  availability  of  one  of  the  Kyryliuks' 
properties  for  an  Indian  family,  that  she  would  not  rent  to  Indian  people 
unless  someone  else  undertook  to  indemnify  her  in  respect  of  any  damage 
they  might  do  to  the  property.    She  testified  at  the  hearing  of  May  1, 
1971  that  she  told  Mrs.  Turner  that  "if  he  is  going  to  rent  Indian  people, 
somebody  have  to  sign  the  damage."    Mrs.  Kyryliuk  was  then  asked,  by 
way  of  clarification,  "So,  —  when  you  deal  with  Indian  people,  you  want 
somebody  else  to  be  responsible  for  the  damage?"  and  her  reply  was,  "That 
is  right." 

Later  in  the  proceedings,  although  she  made  a  distinction  between 
Indians  who  lived  in  town  and  Indians  "from  the  bush,"  Mrs.  Kyryliuk  expressed 
the  opinion  that  a"house  means  nothing  to  the  Indian  people."    Still  later 
she  attempted  to  justify  her  position  by  a  reference  to  one  of  the  Kyryliuks' 
properties  in  respect  of  which  she  said  that,  "Indian  people  destroyed  the 
house  inside,  now  nobody  wants  to  buy  [it]". 
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To  recapitulate,  the  conversation  between  Mr.  Miction  and 
Mrs.  Kyryliuk  during  the  drive  to  inspect  the  house  that  had  been  adver- 
tiesed  for  rent  is  open  to  one  interpretation  only  and  that  is  that 
Mrs.  Kyryliuk,  on  discovering  that  Mr.  Michon  was,  in  his  description, 
a  "quarter-breed  Indian",  indicated  that  she  was,  for  that  reason, 
unwilling  to  rent  the  house  to  him.    That  unwillingness  amounted  to  a 
denial  to  Mr.  Michon  of  occupancy  of  the  house  and,  as  such,  was  a 
contravention  of  section  3(a)  of  The  Ontario  Human  Rights  Code,  1961-62. 
Having  so  concluded,  I  am  obliged  to  "recommend  to  the  Commission  the  course 
that  ought  to  be  taken  with  respect  to  the  complaint  "of  Mr.  Michon, 
a  task  which,  in  the  circumstances  of  this  case,  is  by  no  means  easy. 

It  is  clear  to  me  that  both  Mr.  and  Mrs.  Kyryliuk  do  not 
believe  that  the  conduct  of  Mrs.  Kyryluik  and  the  attitude  which  I  have 
attempted  to  describe,  an  attitude  which,  it  should  be  added,  the  evidence 
and  submissions  of  Mr.  Kyryliuk  shows  he  shares,  are  discriminatory.  They 
are  sincere  in  their  conviction  that  they  are  good,  law  abiding  citizens 
who  are  simply  concerned  with  protecting  their  hard-earned  rights.  They 
are  equally  convinced  that  they  have  been  victimized  by  the  proceedings, 
that  in  their  words,  although  they  have  worked  hard  and  contributed  much 
to  Geraldton,  in  this  matter  others  have  "made  trouble"  for  them.    In  these 
convictions  they  are,  of  course,  quite  wrong.    They  do  not  yet  appreciate 
the  fact  that  today  and,  at  least  in  Ontario,  human  rights  and  the  dignity 
of  every  person  are  not  subsidiary  or  secondary  to  property  rights.  A 
prosecution  for  a  violation  of  the  Code,  for  several  reasons  including 
timeliness,  is  not  indicated  in  this  case.    No  monetary  or  financial  loss 
was  shown  to  have  been  suffered  by  Mr.  Michon  by  reason  of  the  denial  to 
him  of  the  rental  of  the  house.    The  Code's  primary  concern  with  education 
and  conciliation  is  nowhere  more  emphasized  than  in  the  scant  attention 
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paid  by  it  to  sanctions  to  which  resort  can  be  made  in  the  few  cases 
that  cannot  be  resolved  without  a  board  of  inquiry  and  in  the  even 
fewer  cases  where  no  monetary  loss  can  be  demonstrated.    Perhaps  it 
is  not  out  of  order  for  me  to  suggest  that  this  is  an  area  to  which 
the  Commission  might  turn  its  attention  in  the  future.    In  the  meantime^ 
my  recommendations  must  be  limited  to  two  in  number  and^in  so  limiting 
them,  I  express  the  hope  that  Mr.  and  Mrs.  Kyryliuk  might,  as  the  result 
of  these  proceedings,  learn  that  their  position  is  irreconcilable  with 
the  public  policy  expressed  in  The  Ontario  Human  Rights  Code  and,  indeed 
that  their  property  interests  need  not  be  sacrificed  to  that  policy. 
Nothing  in  what  I  have  said  and  nothing  in  the  Code  removes  their  right 
to  select  responsible  persons  as  tenants-.    They  simply  must  not  exclude 
an  entire  group,  because  of  their  race  or  ancestry,  from  falling  within 
the  category  of  responsible  tenants  and  that  is  precisely  what  they  have 
done  in  this  case. 

In  turning  to  the  recommendationSjWhich  it  would  not  be  un- 
reasonable to  characterize  as  weak,  if  not  inadequate,  I  repeat  that 
the  provisions  of  The  Ontario  Human  Rights  Code  and  the  circumstances 
of  this  case  are,  in  my  respectful  opinion,  such  as  to  drastically  limit 
the  range  of  possible  recommendations  open  to  a  board  of  inquiry.  I 
particularly    regret  that  I  am  unable  to  suggest  anything  that  could, 
even  in  a  small  way,  compensate  or  console  Mr.  Michon  for  the  psychic 
wound  which  he  suffered  as  the  victim  of  the  discriminatory  act,  the 
gravity  of  which  was  magnified  by  its  nature  as  a  defamation  of  an  entire 
ethnic  group.    Moderate  as  they  are,  then, my  recommendations  are: 
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1.  That,  in  order  that  the  unfortunate  occurrence  which 
gave  rise  to  Mr.  Michon's  complaint  may  be  used  as  an 
example  of  the  evil  which  The  Ontario  Human  Rights  Code 
1961-62  is  designed  to  eliminate,  the  Commission  take 
the  opportunity  to  put  this  case  to  educational  use  by 
giving  the  outcome  the  maximum  publicity  in  the  Geraldton 
area  which  its  facilities  and  resources  permit,  and, 

2.  That  Mr.  and  Mrs.  Kyryliuk  be  required  to  notify  the 
Commission,  at  either  its  Thunder  Bay  or  head  office,  of 
their  intention  to  offer  any  of  their  Geraldton  properties 
for  rent  whenever,  in  the  future,  these  premises  become 
available  for  such  purpose. 

The  purpose  of  the  first  recommendation  has  been  indicated.    The  purpose 
of  the  second  is  the  prevention  of  a  repetition  of  the  offending  conduct. 
I  express  the  hope  that,  after  reading  this  report  and,  upon  reflection, 
Mr.  and  Mrs.  Kyryliuk  may  come  to  the  realization  of  the  error,  not  only 
of  their  act,  but  also  of  their  attitude.    If  this  should  come  to  pass, 
they  would  be  well  advised  to  adopt  two  courses  to  demonstrate  their 
acceptance  of  the  policy  of  the  Province  of  Ontario  as  it  finds  expression 
in  the  Code.    They  should  extend  a  sincere  apology  to  Mr.  Michon  and  they 
should  notify  the  Thunder  Bird  Indian  Friendship  Centre  of  the  future 
availability  of  any  of  their  properties  when  it  is  their  intention  to  rent 
them.    Because  an  apology,  to  have  any  real  meaning,  must  be  sincere,  and 
because  there  is, in  my  view,  considerable  doubt  about  the  standing  in  pro- 
ceedings of  this  kind,  of  an  organization  such  as  the  Friendship  Centre 
where  the  subject  of  a  complaint  under  the  Code  is  a  wrong  done  to  an 
individual,  neither  of  these  two  suggested  acts  to  be  undertaken  by  the 
respondents  would  be  the  suitable  subject  of  a  ministerial  order.    In  any 
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event,  if  the  Commission  receives  the  notification  which  I  have  recommended, 
it  can  quite  easily  pass  on  the  information  to  the  Centre. 

Finally,  I  should  like  to  express  a  word  of  appreciation  for 
the  consummate  fairness  with  which  Mr.  Pollock  conducted  the  hearing,  a 
quality  which  is  immeasurably  more  difficult  where,  as  at  this  hearing, 
one  side  omits  or  refuses  to  be  represented  by  counsel. 

ALL  OF  WHICH  IS  RESPECTFULLY  SUBMITTED. 

DATED  at  London  this  9th  day  of  July  1971. 


IN  THE  MAHER  of  The  Ontario  Human  Rights  Code,  1961-62. 

AND  IN  THE  MATTER  of  the  complaints  made  by  Mr.  and  Mrs. 
Donald  G.  Tompkins  that  they  were  denied  the  rental  of  a 
house  because  of  their  race  and  ancestry  by  Mr.  and  Mrs. 
C.  Kyryliuk  of  Geraldton,  Ontario. 

AND  IN  THE  MATTER  of  the  complaint  made  by  Mr.  Robert 
Michon  that  he  was  denied  the  rental  of  a  house  because 
of  his  race  and  ancestry  by  Mr.  and  Mrs.  C.  Kyryliuk  of 
Geraldton,  Ontario. 


SUPPLEMENTARY  REPORT 

This  Report  is  made  in  response  to  the  request  of  the  Commission 

communicated  to  me  by  the  Director's  letter  of  July  28,  1971  and  which  is 

authorized  by  the  provisions  of  section  13. -(5)  of  The  Ontario  Human  Rights 

Code  1961-62,  which  provides  as  follows: 

"After  the  board  has  made  its  recommendations, 
the  Commission  may  direct  it  to  clarify  or 
amplify  any  of  them,  arid  they  shall  be  deemed 
not  to  have  been  received  by  the  Commission 
until  they  have  been  so  clarified  or  amplified." 

Accordingly,  what  follows  is  by  way  of  clarification  of  two  points  made 

in  my  Report  to  the  Commission  dated  July  9,  1971. 

The  first  matter  which  I  have  been  asked  to  clarify  is  the 

statement  to  be  found  at  page  14,  paragraph  2  in  which  I  characterized  the 

recommendations  as  "weak,  if  not  inadequate."    The  recommendations  to 

which  I  referred  were,  of  course,  those  of  the  board  of  inquiry  and  not 

counsel.    In  the  context  of  the  Code,  at  the  board  of  inquiry  stage  of 

proceedings,  recommendations  are  made  by  the  board  and  not  by  counsel. 


€ 


In  the  terminology  to  which  I  am  accustomed,  counsel  makes  submissions 
and  not  recommendations.    I  regret  that  any  ambiguity  has  arisen  from 
my  choice  of  language  and  see  now  that  any  possible  misunderstanding 
would  have  been  avoided  if  I  had  said  in  the  paragraph  in  question,  as 
I  should  have,  "In  turning  to  my  recommendations,  which  it  would  not 
be  unreasonable  to  characterize  as  weak,..." 

Lest  there  be  any  doubt  about  the  meaning  of  the  rest  of 
the  sentence  which  begins  with  the  words  I  have  just  quoted,  I  shall 
take  this  opportunity  to  add  a  few  further  words  of  clarification.  In 
my  statement  that  the  range  of  possible  recommendations  open  were 
drastically  limited,  I  pointed  to  the  provisions  of  the  Code  and  the 
circumstances  of  the  case  as  beinn  the  reasons  for  the  limitation.  It 
seemed  to  me  then,  as  it  does  now,  that  from  time  to  time  a  case  may 
arise  which  would  justify  resort  to  sanctions  which,  in  its  concern  with 
conciliation  and  education  as  the  principal  means  of  accomplishing  its 
objects,  the  Legislature  has  not  deemed  it  necessary  to  provide  for 
in  the  Code.    I  had  in  mind  some  of  the  recommendations  which  were 
included  in  the  Report  of  the  State  of  New  York's  "Governor's  Committee 
to  Review  New  York  Laws  and  Procedures  1n  the  Area  of  Human  Rights," 
submitted  to  Governor  Nelson  A.  Rockefeller  in  March,  1968.    By  the 
use  of  the  phrase  "the  circumstances  of  this  case,"  I  intended  to  refer 
to  the  very  facts  of  the  Michon  case  which  were  that  no  financial  loss 
had  been  suffered  by  the  complainant  which  were  capable  of  assessment 
and  that  Mr.  Michon's  place  of  work  made  it  impractical  to  think  of 
a  recommendation  requiring  the  respondents  to  offer  accommodation  to 
him  the  next  time  it  became  available. 


The  second  point  which  I  have  been  asked  to  clarify  is 
the  statement  at  page  15,  lines  20  to  23,  of  my  Report,  that  the 
respondents  "should  notify  the  Thunder  Pay  Friendship  Centre  of  the 
future  availability  of  any  of  their  properties  when  it  is  their 
intention  to  rent  them."    To  begin  with,  I  should  like  to  point  out 
that  this  was  not  a  recommendation  but  rather  a  sugges ti on  or  advi ce 
to  the  respondents  which  depended  on  their  recognizing,  upon  reading 
the  Report,  that  their  conduct  was  an  error  not  only  in  act  but  also 
in  attitude.    As  such,  it  was  not  my  intention  to  limit  the  advice 
by  any  time  constraint  but,  as  a  suggested  gesture  of  good  will,  was 
intended  to  be  of  indefinite  duration.    Having  said  that,  it  may  be 
useful  for  me  to  add  a  word  about  my  recommendation  that  the  responden 
"be  required  to  notify  the  Commission,  at  either  its  Thunder  Bay  or 
head  office,  of  their  intention  to  offer  any  of  their  Geraldton 
properties  for  rent  whenever,  in  the  future,  these  premises  become 
available  for  such  purpose."    It  was  my  intention  at  the  time  of 
reporting  that  there  should  be  no  time  limit  attached  to  the 
recommendation.    Upon  reflection,  I  can  see  that  as  a  matter  of 
implementing  the  recommendation  and  of  administration  or  enforcement, 
a  time  limit,  say  one  year  or  two  years,  might  be  reasonable.    I  can 
see  no  objection  to  such  a  limit.      I  confess  that  I  had  considered 
the  matter  and  had  decided  that  I  ought  not  to  include  a  time 
qualification  in  the  recommendation.    It  seems  to  me,  however,  that 
if  the  Commission,  in  its  judgment,  concludes  that  a  time  limit  is 
desirable,  given  the  unqualified  nature  of  my  recommendation,  it  may 
add  such  a  qualification  in  any  recommendation  which  it  may  see  fit 


to  make  to  the  Minister  under  the  provisions  of  section  13. 
of  the  Code. 


ALL  OF  WHICH  IS  RESPECTFULLY  SUBMITTED. 
DATED  at  London  this  29th  dciy  of  July,  1971. 


Horace  Krever 
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